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STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

DOCKET NO. E-100, SUB 113 

In the Mauer of 
Rulemaking Proceeding to Implement 
Session Law 2007-397 

) 
) JOINT INITIAL COMMENTS OF 
) DUKE ENERGY CAROLINAS, 
) LLC AND DUKE ENERGY 
) PROGRESS, LLC 
) 

NOW COME Duke Energy Carolinas, LLC ("DEC") and Duke Energy 

Progress, LLC ("DEP") (collectively, "Duke Energy" or the "Company"), and hereby 

submit these Initial Comments pursuant lo the North Carolina Utilities Commission's 

(the "Commission") August 13, 2015 Order Requesting Comments, which sought 

comments regarding North Carolina Sustainable Energy Association's ("NCSEA") 

Request for Declaratory Ruling. 

INTRODUCTION 

NCSEA has requested that the Commission consider whether a new lopping 

cycle combined heat and power ("topping cycle CHP") system, including such a 

system that uses nonrenewable energy resources, constitutes an "energy efficiency 

measure" for purposes of N.C. Gen. Stat. § 62- 133.9 and Commission Rule R8-67. 

Duke Energy believes that it is reasonable for the Commission to rule on this 

question; however, Duke Energy disagrees with NCSEA's position on what 

components of CHP should qualify as energy efficiency. Therefore, the Company 
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requests that the Commission find Lhal a Lopping cycle CHP system may be found to 

conslilule an energy efficiency measure under N.C. Gen. Stal. § 62-133.9 or 

Commission Rule RS-67 only lo the extent that il uses waste heat to produce 

electricity or useful, measurable thermal or mechanical energy. In the case that the 

Commission agrees with NCSEA's position, the Company believes that the 

Commission should do so only after including certain measures described more fully 

below thal would prevent any possible "gaming the system" or circumvention of lhe 

energy efficiency-based intent of Commission Rule RB-67. 

INITIAL COMMENTS 

Duke Energy recognizes the potential value that can be realized through 

topping cycle CHP systems. This value and the ancillary benefits of topping cycle 

CHP, however, do not hinge on topping cycle CHP systems being categorized as 

energy efficiency measures. Topping cycle CHP systems located close to load 

resources can result in carbon dioxide reduction, improved reliability, and a reduction 

in transmission and distribution losses. 

The Company's reading of N.C. Gen. Stal.§ 62-133.9 is that combined heal 

and power systems use waste heat to generate electricity. Specifically, pursuant to 

N.C. Gen. Stal.§ 62-133.B(a), a "combined heat and power system" is defined as "a 

system that uses waste heat to produce electricity or useful, measurable, thermal or 

mechanical energy at a retail electric customer's facility." N.C. Gen. Stat. § 62-

133.9, which governs the cost recovery for demand-side management and energy 

efficiency measures, expressly states in subsection (a) that "[t]he definitions set out in 
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G.S. 62-133.8 apply to this section." Thus, for the purposes of our analysis, the 

combined heat and power system definition contained in§ 62-133.8 is controlling. 

Additionally, N.C. Gen. Stal. § 62-133.S(a) defines "energy efficiency 

measure" as follows: 

(4) "Energy efficiency measure" means an equipment, physical, or 
program change implemented after January 1, 2007, that results in less 
energy used to perform the same function. "Energy efficiency 
measure" includes, but is not limited to, energy produced from a 
combined heat and power system that uses nonrenewable energy 
resources. "Energy efficiency measure" does not include demand-side 
management 

Further, Commission Rule RS-68, which governs approval of energy efficiency 

incentive programs, states that all terms used in that rule shall be defined as they are 

in Ruic R8-67(a). Pursuant to Commission Rule R8-67(a)(3), an "energy efficiency 

measure" is more particularly defined as follows: 

(3) "Energy efficiency measure" means an equipment, physical, or 
program change that when implemented results in less use of energy to 
perfonn the same function or provide the same level of service. 
"Energy efficiency measure" does not include demand-side 
management It includes energy produced from a combined heat and 
power system that uses nonrenewable resources to the extent the 
system: 

(i) Uses waste heat to produce electricity or useful, 
measurable thermal or mechanical energy at a retail electric 
customer's facility; and 

(ii) Results in less energy used to perform the same 
function or provide the same level of service at a retail electric 
customer's facility. 

Commission Rule R8-67(a)(3). 

Topping cycle CHP systems do not use waste heat to produce electricity. As a 

result, based on that reading, DEC and DEP do not consider the electricity from the 

primary component of topping cycle CHP systems as an "energy efficiency measure" 
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to be included in their respective non-residential energy efficiency incentive 

programs. Therefore, Duke Energy requests that the Commission find that topping 

cycle CHP systems do not qualify as energy efficiency measures under N.C. Gen. 

Stat. § 62-133.8(a)(4), except to the extent that they use waste heat to produce 

electricity or useful, measurable thermal or mechanical energy. 

That said, if the Commission considers NCSEA 's proposal, it should not do so 

without implementing certain requirements that will safeguard against customers 

installing inefficient systems, yet still attempting to claim them as energy efficiency 

measures per Commission Rule RS-67. The Revised Regulations Governing Small 

Power Production and Cogenemtion Facilities, issued by the Federal Energy 

Regulatory Commission, provide that a new qualifying cogeneration facility must 

show: 

(I) The thermal energy output of the cogeneration facility is used in a 
productive and beneficial manner; and 

(2) The electrical, thermal, chemical and mechanical output of the 
cogeneration facility is used fundamentally for industrial, commercial, 
residential or institutional purposes and is not intended fundamentally 
for sale lo an electric utility, taking into account technological, 
efficiency, economic, and variable thermal energy requirements, as 
well as stale laws applicable to sales of electric energy from a 
qualifying facility to its host facility. 

(3) Fundamental Use Test. For purposes of satisfying [paragraph (2) 
above], the electrical, thermal, chemical and mechanical output of the 
cogeneration facility will be considered used fundamentally for 
industrial, commercial, or institutional purposes and not intended 
fundamentally for sale to an electric utility if at least 50 percent of the 
aggregate of such output, on an annual basis, is used for industrial, 
commercial, residential or institutional purposes. In addition, 
applicants for facilities that do not meet this safe harbor standard may 
present evidence to the Commission that the facilities should 
nevertheless be certified given state laws applicable to sales of electric 
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energy or unique technological, efficiency, economic, and variable 
thermal energy requirements. 

UNITED STATES OF AMERICA FEDERAL ENERGY REGULATORY 
COMMISSION 18 CFR Parts 131 and 292 (Docket No. RM05-36-000; Order No. 
671, Issued on February 2, 2006, alp. 72). 

Although Duke Energy does not believe Llml Lopping cycle CHP systems 

qualify as energy efficiency measures under N.C. Gen. Stal. § 6 l-133.8(a)(4), if the 

Commission determines otherwise, then Duke Energy recommends that the 

Commission prevent "gaming of the system" by implementing language similar to the 

FERC's revised rules on cogeneration. Specifically, if all the net energy from 

topping cycle CHP systems is allowed lo qualify as energy efliciency, these systems 

should meet the following requirements: 

(I) the standard efficiency of a topping cycle CHP system must be greater 

than 60 percent to ensure that the system is developed in the optimum manner. 

This would help prevent customers from installing a system that is extremely 

inefficient and being able to claim that it nevertheless is an energy efficiency 

measure and eligible for an incentive under a utility program; and 

(2) the system must be sized to not exceed the site's electric load. 

CONCLUSION 

For all the foregoing reasons, Duke Energy respectfully supports NCSEA 's 

request of the Commission to evaluate whether lopping cycle CHP systems should be 

considered an energy efficiency measure, and requests that the Commission find that 

topping cycle CHP systems do not qualify as energy efficiency measures under N.C. 

Gen. Stat.§ 62-133.8(a)(4), except to the extent that they use waste heal lo produce 

electricity or useful, measurable thermal or mechanical energy, or should the 
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